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DECI S| ON
CAM LLI, Menber: The Wodl and Joint Unified School District
(District) requests reconsideration of Whodl and Joint Unjfied
School District (1990) PERB Decision No. 808. |In that decision,
the Public Enploynment Relations Board (PERB or Board) affirned
the Adm nistrative Law Judge's (ALJ) conclusion that the District

viol ated section 3543.5(a)' of the Educational Enploynent

'EERA is codified at California Government Code section
3540, et seq. Section 3543.5(a) states:

It shall be unlawful for a public schoo
enpl oyer to do any of the follow ng:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
to interfere wwth, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of
this subdivision, "enployee" includes an
applicant for enploynment or reenploynent.



Rel ati ons Act (EERA) when it discrimnated and retaliated agai nst
Carol Peart (Peart), a District teacher, for the exercise of
protected activities. Specifically, the ALJ found the District
violated EERA by requiring Peart to obtain a doctor's excuse for
four consecutive days of absence, when such verification had not
been required of other bargaining unit enpl oyees, and was i nposed
to harass and intimdate her for having filed and appeal ed a
gri evance.
DI_SCUSSI ON
PERB Regul ation 32410(a)? provides, in relevant part:

Any party to a decision of the Board itself

may, because of extraordinary circunstances,

file a request to reconsider the decision

. . . . The grounds for requesting

reconsideration are limted to clains that

the decision of the board itself contains

prejudicial errors of fact, or newy

di scovered evidence or |aw which was not

previously available and coul d not have been

di scovered with the exercise of reasonable
di i gence.

In its request for reconsideration, the District asserted
that the Board' s decision contained approxi mately 13 prejudici al

errors of fact. Each alleged error is addressed bel ow

1. No Evidence Indicating _That the District's letter
Fornmmlizing-lts Request—That Peart Provide Verifjcation of
Her Abhsence \WWas Pl aced.in Her Personnel File

The District clains that the Board erroneously concl uded

Peart suffered harmwhen two letters were pl aced in her personnel

file, one formalizing the District's request that she provide

’PERB Regul ations are codified at California Code of
Regul ations, title 8, section 31001 et seq.
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verification of her absences.® The District notes that the ALJ
made no finding of aninus toward Peart resulting fromthe letters
and contends there was no evidence indicating‘the letter dated
Cctober 9, 1987, was actually placed in her file. Finally, the
District contends that even if the October 9, 1987 l|letter was
placed in Peart's personnel file, under Education Code section
44031 she could have asked for its renoval and/or submtted a
rebuttal statenment. Since she did neither, the D strict argues
Peart did not find the letter harnful or offensive.

The fact the ALJ made no finding of aninmus as a result of
the letters is of no inport. The Board is free to drawits own
conclusions fromthe record apart fromthose made by the ALJ, and

did so in this case. (PERB Regul ation 32320(a)(1);* cf Santa

3There are, in fact, three letters involved in this case.
One dated January 22, 1988 is fromPeart to Assistant
Superintendent Dr. Ray Crawford (Crawford) requesting rel ease
time to attend an arbitration hearing pertaining to a grievance
she had filed against the District. The second letter is dated
Novenber 23, 1987 and is a neno fromCrawford to Peart
docunenting that she failed to conply with requests by her
princi pal Mke Parker (Parker) to submt her objectives by
Cctober 5, 1987 or neet with himby Cctober 15, 1987. The neno
then directs her to nmeet with Parker on Novenber 25, 1987. The
third letter dated October 9, 1987 is fromCawford to Peart
requesting that she provide a verification fromher doctor that
she was unable to work from Cctober 6 through the date of her
return. There is no dispute the letters dated January 22, 1988
and Novenber 23, 1987 were in Peart's personnel file. The
District, however, disputes the Board majority's finding that the
October 9, 1987 letter was placed in her personnel file.

*PERB Regul ation 32320 states in pertinent part:
(a) The Board itself may:

(1) Issue a decision based upon the record
of hearing, or



Clara Unified School District (1979) PERB Decision No. 104.)

. Further, although there was no direct testinony by any'of t he

W tnesses that the Cttober 9, 1987 letter was placed in Peart's
file, the mayority of the Board inferred fromthe weight of the
evidence that it did occur. Specifically, Crawford, testified as
an adverse witness on direct examnation that "sick |eave

verifications" are the types of docunents that are automatically

placed in a personnel file. Crawford also testified that certain
letters from supervisors are "routinely [placed] in a holding
file" to see if a response fromthe enployee is submtted, prior
to its final entry into t he personnel file. Crawford further
testified that routine correspondence with the teachers, such as
letters "setting up a neeting," or "asking the teachers to serve
on a commttee," are placed in the file "[i]f it was sonething

- that -had sone information . . . relative to sonething that they

[the enpl oyee] needed to do in terns of their pay schedule or

sonething like that." (Enphasis added.) Later Crawford

testified concerning the contents of the personnel files that:

"I couldn't say exactly if all of the

i ndi vidual fornms [regarding sick |eave, |eave
wi t hout pay and release tine] are put in
there, but there is sone information, |
believe, in there that deal with that kind of
thing, especially if_its sonething_unusual
that has to do wth --lTike in this case with
a_pay_dock or sonething of that nature. It

(2) Affirm nodify or reverse the proposed
deci sion, order the record reopened for the
taking of further evidence, or take such

ot her action as it considers proper.
(Enmphasi s added.)



where they would go to look to see if there
was sonething that was relative to that."
(Enmphasi s added.)
Finally, Crawford testified that his staff will place itens
in a teacher's personnel file wi thout consulting with himwhich
t hey understand are appropriate for placenent in the file. Thus,
the majority of the Board found no evidence to indicate the
Cctober 9, 1987 letter was treated differently from any ot her
correspondence between an enpl oyee and supervisor about nmatters
involving sick |eave verification or a subject possibly resulting
in a dock in pay.
Concerning its argunent that Peart did not find the
October 9, 1987 letter offensive or harnful, the District m sses
the point with respect to placement of the letters in her
personnel file. The majority of the Board concluded that, in
- this case, placenent of two [of the three] letters in Peart's
file conveyed a nmessage: appealing grievances can result in
pl acenent of letters in personnel files. Wether this conduct
~constitutes an "adverse action” by the District is determ ned by

an obj ective standard. (Palo_Verde Unified School District

(1988) PERB Decision No. 689.) Accordingly, Peart's perceptions
about whet her she was harned is irrel evant. The District's

all egation of prejudicial error is, therefore, rejected.



2. The Evidence Does Not_Support a Finding_That Several
Teachers in the Pasi Requested Substitutes for Mre Than
Three Days at a Tinme at Peart's School and That No
Verification Had _Been_Request ed.

By discrediting various exanples in the record, the District
attenpts to show the evidence does not support a finding that
several teachers-at Peart's school, in the past,'requested
substitutes for nore than three days and that no verification had
been requested. fhe District contends it was prejudiced by this
finding because it was, in part, relied upon by the Board
majority, in finding dfscrininatory enforcenent of the nedical
verification requirenent. |

Exanpl es of teachers out with nmultiple-day absences are
reflected in the testinony of Parker, Oeta R chardson
(Ri chardson), Parker's secretary, and Crawford. Parker testified
in response to questions about teachers with nultiple-day

absences, "V¢ have one_teacher that was out for a week, one that

has requested yesterday to be out for the remainder of the
week."® (Enphasis added.) Additionally, both Crawford and
Parker testified about another teacher, M. Zuber, whose wfe
called in and notified Parker "he would be out for sone period of
time." Finally, Richardson testified that a teacher called in
sick for three days with the flu, then called in again and

reported he would be out two additional days.

°The teacher "out for the remainder of the week" is
identified as the teacher whose son died. This exanple was not
relied upon in the Board's deci sion.
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There was no evidence that the teacher "out for the week"
was required to provide a nedical verification. Wth regard to
Zuber, the District contends that none of the w tnesses were
asked if he was required to provide a nedical verification and
specul ates that possibly such a verification was required. This
argunent, however, is rejected. Parker, responding to that very
guestion posed by Peart's counsel, testified that he could not
recall if a verification was requested of Zuber. Parker was al so
asked twice (once by Peart's counsel and once by the ALJ) whether
he could recall any occasion in which he had requested a nedi cal
verification of enployee absences. In both instances Parker
replied that he could not recall any such occasion. |In addition,
the ALJ noted in her proposed decision that the parties
stipulated to the fact that, wth one exception, no such
verification had previously been requested of any certificated

enpl oyee. Accordingly, the Board properly concluded that no such

verification had been requested of Zuber

The District also attenpts to discredit R chardson's exanple
by enphasizing that the teacher "out with the flu" did not
request nore than three days at a time per tel ephone call. The
District's enphasis on the nunber of days requested per tel ephone
call and the role it played in the Board' s decision, however, is
m spl aced. Neither Crawford nor Parker testified that a specific
nunber of days of absence requested woul d necessarily pronpt
their inquiry. |In fact, both Crawford and Parker testified there

was no specific policy as to when a nedical verification would be
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required. Crawford further testified that he would request the
verification whenever "we feel there's any question about it" or
there is sone "discrepancy.” The Board's finding of
discrimnatory enforcenent, therefore, was based on the fact the
teacher was out for five consecutive days and no nedical
verification was requested. Accordingly, -the finding that
several teachers in the past had been absent for nore than three

days and no verification was requested is correct.

3. The Evidence Does Not _Support a Finding_That on Three
Oceasi-ons—bati-hg-Back—to0—1981.—Peart-\Was...111 for More—TFhan
Three--Days—and No Verification-VWas Request-ed—

The District argues the Board erroneously found that Peart

was absent for nore than three days on three separate occasions
dating back to 1981. Relying on an exhibit prepared by Peart on
whi ch she designated certain nultipie-day absences with an
asterisk, and admtted into evidence at the formal hearing, the
District asserts Peart was absent on only one occasion for nore
than three days. The District contends it was prejudiced by the
Board mpjority's finding, because it was relied upon in
concluding discrimnatory enforcenent of the nedical verification
requirenment.

Specific dates listed on the exhibit, however, indicated
that Peart was absent for three or nore days on COctober 19-28,
1981 (ten days); Septenber 27 to October 5, 1984 (seven days);
Decenmber 16-18, 1985 (three days)® and January 12-16 (five days),

®Peart testified that dates indicated by an asterisk on the
exhibit indicated illnesses for three days or nore. Such an
i ndi cati on appears next to the dates Decenber 16-18, 1985. The
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20-22 (three days) and 27-30 (four days) in 1987. There is no
. evidence that Peart was required to provide a nedical
verification on any of these occasions.

Further, the District's attenpt to Iimt the Board's
consideration only to those days indicated with an asterisk by
Peart on the exhibit is unwarranted. The fact that Peart may
have segregated her nedi cal absences according to m nor
infirmties (such as colds, flu, chest pai ns, etc.) versus
hospitalization and surgery does not preclude the Board from
consi dering other dates on the exhibit. Accordingly, the
evi dence supports a finding that Peart was absent on three

occasi ons dating back to 1981 for nore than three days.

record reflects that the parties were given the opportunity to
exam ne the accuracy of her prepared docunent through voir dire
exam nation, but that the D strict apparently did not exercise
its opportunity. The record also indicates the District

subm tted Respondent's Exhibit |I (RI1) as its official record
covering this same period of time. There is, however, no

testi nony explaining the handwitten data appearing on the
District's docunment. Further, there is an apparent discrepancy
on RI with regard to the dates of the absence (i.e., [Decenber]
16- 18, possibly covering three days) and the tine (days) taken
(i.e., "2"). The attachnents to Rl only partially clarify the
anbiguity. One attachnment refers to Decenber 16, 1985 and

i ndi cates "one day" absent; the other refers to Decenber 18, 1985
and also indicates "one day." There is no attachnment covering '
Decenber 17 and no testinony, other than Peart's, covering that
date. Thus, in light of her testinony that her absence on
Decenber 16-18 was for three days, the anbiguity that appears on
the face of the District's R-1, the lack of any testinony to
clarify the data entered on RI1 or explaining the absence of an
attachnent covering Decenber 17, the majority found Peart's
docunent nore persuasive on the issue of the nunber of days she
was absent during this period.



4. I@.Mm_mgg_&_s_upp_u_mg_mam__&mm _That in

the _Qne the[ Lnstance Mhen Ea[ke[ Conpl g|ned to & miord of
P L bl k_lLeav | Verifi n.

[t WaAsS Exscovered t he Teacher Also Had Flled (}levances.

This allegation by the District arguably has merit but does
not change the result of the decision. Parker, in providing an
exanmpl e of one occasion in which he contacted Crawford about the
absence of a teacher, testified the contact was made concerni ng
the nultiple-day absence of Zuber. Specifically, Parker was
asked whet her he had requested sick |eave verifications in any
instance where it was brought to his attention by his secretary
-that a teacher would be out for nore than one day. At first he
replied, "I can't think of any." Parker then testified that
Zuber's absence was the one occasion he reported to Crawford and,
when the question and answer was reviewed in the context of the
previ ous questions, he inplied the contact was for the purpose of
determ ni ng whether a nedical verification should be sought.
However, after it was brought to his attention that Zuber filed
several grievances against the District, Parker attenpted to
expl ain he contacted Crawford only to determ ne how | ong Zuber
woul d be out and/or whether it would be considered disability
| eave. Thus, Parker initially represénted t hat he was seeking
sone verification concerning Zuber's absence, and it was only
after he was questioned about the grievances that he sought to

undo his prior testinony.

Neverthel ess, even assumng the validity of the District's
al l egation on the above point, the Board's ultimate finding of
di scrimnatory enforcenent of a work rule for the purpose of
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harassnent and intimdation agai nst Pearf I's supported by the

other facts identified in footnote 3 of the Board majority's

opi ni on.

5. The Evi dence Does_ Not Support a Finding that. 10 to 15

- Mautes After Recelving-a—Response—Peart \Went_to Parker's
Secretary.

The District argues there is insufficient evidence to

support a finding that Peart requested a substitute 10 to 15

m nutes after her grievance was denied. The District clains the
correct tine is 5 to 10 m nutes and, because the specific tinme
franme involved is critical to its suspicidn Peart may have been
abusing sick leave, it was prejudiced by the Board' s reference of
10 to 15 m nutes.

This argunent is rejected because the Board majority's
opinion did not turn on whether Peart requested the substitute
within 5 mnutes or 15 mnutes of receiving the denial of her
grievance. \Wiile the inportance of the time frame justifying the
District's suspicion was exam ned by the Board, the theory was,
neverthel ess, rejected in light of the weight of the evidence. A
majority of the Board concluded the District's alleged suspicion
was nerely a shamfor the real reason for the request (i.e.,
harassment). W do not find, therefore, that the D strict was
prejudiced by the differing characterizations of the tinme franme

identified above.
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6. The Evi dence Does Not Support_a Finding_That Peart Stated_ to
Parker's Secretary_That She WAs Havi ng_Severe Back Pains and
Needed to See a Doctor.

The District objects to two references which appear at
footnote 5 of the Board's opinion. Specifically, the District
clains that Peart did not tell Richardson she was having "severe"
back pains or that she needed to see a doctor. The District
contends it was prejudiced by this finding because it erroneously
credits Peart with conveying information to Ri chardson concerning
her request for a substitute.

The District's allegation of prejudice msses the point
because that footnote merely paraphrases events underlying the
grievance and leading up to Peart's request for a substitute.’
The use of the adjective "severe" to describe in different terns

t he anount of pain or disconfort Peart claimed she was

experiencing is not prejudicial to the District. Peart testified
that she told Ri chardson, "M back is killing ne. I've had it.
Get ne a sub for the rest of the week." (Enphasis added.)

'Footnote 5 states, in pertinent part:

Peart applied for, but was denied, a transfer from
her teaching assignnment to another teaching
assignnment. She then initiated a step 1 grievance
wi th her principal, Mke Parker (Parker), which
was denied as untinely filed. Ten to fifteen
m nutes after receiving the response, Peart went
to Parker's secretary and requested a substitute
for the next four days, stating_she was having
severe back pains and needed to_see_a_doctor.
Par ker, hearing only that she was requesting a
substitute, contacted Ray Grawford (Crawford).
(EnphaS|s added.)

(W)odllgn Joint Unified School District, supra. fn. 5,
pp. 4-5.)
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Ri chardson also testified she was told by Peart her back was
"killing" her. Thus, paraphrasing Peart's condition as "severe"
back pain is not incorrect or prejudicial to the District.

The District's exception to the phrase that Peart advised
Ri chardson "she needed to see a doctor" has nerit. Neverthel ess,
‘the majority of the Board concluded that the nedical verification
was inposed to harass Peart and was not based on whet her
Ri chardson was told by Peart she needed to see a doctor. The
concl usi on was based, anong other things, on the finding that the
reasons given by the District for requesting the verification
were not credible in light of the fact that: (1) Peart was
considered by Crawmford and Parker to be a capable and
consci entious teacher; (2) Peart's use of si-ck | eave was not
extensive or beyond the ordinary use of any teacher in the
District; and (3) the District had no suspicion prior to
October 5 that Peart m ght be abusing sick |eave or nmalingering.
Accordingly, the Board's reference to the doctor did not
prejudice the District and, therefore, does not justify

reconsi derati on of the deci sion.

7. The Evi dence Does Not_Support_a Finding _That Parker Made No

| nvestigation as_to_the Reasons for the Request_and
Suggested to Crawford That Sone Action Be Taken Against

Peart.

The District argues the evidence does not support a finding
t hat Parker "suggested" to Crawford that some action be taken
agai nst Peart. The District contends it was prejudiced by this
finding because it was relied upon by the Board majority to
support a conclusion of aninus toward Peart. The District's

13



argunment, however, is based on a selective reading of Parker's
testinony and ignores testinony supporting an alternative
conclusion. Specifically, Parker responded on cross-exam nation
to the question, "Wre you suggesting that M. Crawford foll ow up

on this or were just reporting the day's events?' He stated, "I

was requesting._that sonething should happen. . . . \Were do we
go fromhere. . . . \Wiat's the next step." (Enphasis added.)

Thus, while other testinony was elicited from Parker and Crawford
to rebut the danmage done by Parker's statenent that sonething
shoul d happen, the evidence supports the finding that Parker
suggested sone action should be taken against Peart. In arriving
at this conclusion, the Board majority was not finding that

Par ker suggested that Crawford take a specific course of action,
only that sone action should be taken. Accordingly, the

District's request for reconsideration of this issue is denied.

8. The Evi dence Does Not_Support_the Board's_ Fi ndi ng_That

Crawford Asked Peart 1f She WAs Returnjing_to_School on
Qct ober 9,

The District argues it was prejudiced by this finding
because the Board relied on it when concluding that Crawford had
al ready judged Peart guilty of sick |eave abuse. The District's
al l egation, however, is without nerit.

Peart testified that Crawford asked her, "Are you returning
to school?" It is clear fromPeart's tespinony t hat she
understood this question to mean Crawford was asking her if she
was returning to school that _day and the ALJ concluded as such in

her proposed decision. Although Crawford offered testinony to
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rebut Peart's account of the conversation, the ALJ found her nore
- credible than Ctawford on the issue. Mor eover, the Board
majority found no evidence to justify overturning the ALJ's

determ nation on this fact. (Santa Clara Unified School

District. supra, PERB Decision No. 104.) Accordingly, the

District's request for reconsideration of this issue is denied.
The District also contends in its request for

reconsi deration that Peart m sunderstood the request and that

Crawford did not intend to inply that she should return to school

on Cctober 9. This latest argument by the District

characterizing Peart's and Crawford's state of m nd, however, 1is

unper suasi ve and al so does not justify reconsideration.

9. The Evj dence Does_Not _Support the ALJ' s _Findjng, Adopted_by.
the Board. That the Omssions in the Transcript Alleged by

the District in a Separate Mtion Constituted Harm ess
Error.

This allegation is without nerit because the ALJ did not
deny the District's notion to augnent the record on the grounds
that the omtted testinony constituted harm ess error. Rat her,
the notion was deni ed because the request was untinely under PERB
regul ati ons. Moreover, the ALJ's reference in her proposed
decision to the alleged om ssion of inportant testinony as

harm ess error was not relied upon by the Board majority.

10. _The Evidence Does Not Support a Finding _That Peart WAs
Harned Wien the Request WAs Purportedly. Made in Front of
QO her _Cderical Enployees.

To denpbnstrate that reconsideration is warranted under PERB

Regul ation 32410, the petition nmust show the existence of

extraordi nary circunstances. (R o_Hondo Community_ Coll ege
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District (1983) PERB Decision No. 279a.) Since the District in
this argunent nerefy reasserts an argunent previously considered
and rejected by the Board in the underlying decision, no
extraordi nary circunstances justifying reconsideration exist.
Accordingly, the District's request for reconsideration of this
issue is denied. In addition, for these sane reasons, the

remai ning allegations of error alleged by the District in its
request for reconsideration are rejected.

ORDER

Having found no nerit in the District's allegations, the

request for reconsideration is DEN ED

Chai rperson Hesse joined in this Decision.

Menber Shank's dissent begins on page 17.
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Shank, Menber, dissenting: For the reasons stated in ny

di ssent in Wodland Joint Unified_School D strict (1990) PERB

Deci sion No. 808, | would grant the request for reconsideration..
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